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BRIEF ON EXCEPTIONS ON RE-OPENING OF NEXTLINK ILLINOIS, INC.

NEXTLINK Illinois, Inc. ("NEXTLINK") hereby respectfully submits this Brief on
Exceptions on Re-Opening in response to the Hearing Examiner’'s Proposed Order on Re-
Opening (“HEPQO”) dated August 10, 1999 in the above-captioned proceeding. NEXTLINK
urges the lllinois Commerce Commission ("Commission™) to reject the June 10, 1999 Amended
Joint Application of SBC Communications Inc. (“SBC”), SBC Delaware Inc., Ameritech
Corporation (“Ameritech”), Illinois Bell Telephone Company d/b/a Ameritech Illinois
(“Ameritech Illinois’), and Ameritech Illinois Metro, Inc. (collectively “Joint Applicants’) for
approval of the acquisition of Ameritech Corporation by SBC. In the alternative, in the event
that the Commission nonetheless approves this acquisition, NEXTLINK asks that the
Commission condition such approval as set forth herein pursuant to its authority under Section 7-
204(f) of the Public Utilities Act (“Act”) to impose such conditions as are necessary to protect

the public utility Ameritech Illinois and its customers. (220 ILCS 5/7-204(f)).



BACKGROUND AND APPLICABLE LAW

As stated in its Initial Brief dated February 23, 1999 (“NEXTLINK Initial Brief”), its
Reply Brief dated March 11, 1999 (“NEXTLINK Reply Brief”) and its Brief on Re-Opening
dated July 27, 1999 (“NEXTLINK Brief on Re-Opening”), NEXTLINK has consistently urged
the Commission to reject SBC's proposed acquisition of Ameritech because it fails to meet the
criterion set forth in Section 7-204(b)(6) of the Illinois Public Utilities Act (“Act”) that it is not
likely to produce a significant adverse effect on competition. (220 ILCS 5/7-204(b)(6)). In these
prior briefs, NEXTLINK aso has urged the Commission to reject the proposed acquisition
because it fails to meet the criterion of Section 7-204(b)(7) of the Act that it is not likely to result
in any adverse rate impacts on retail customers. (220 ILCS 5/7-204(b)(7)). NEXTLINK aso
has taken the position that if the Commission does approve the acquisition, it should use its
broad Section 7-204(f) authority to protect Ameritech Illinois customers by imposing conditions
that are necessary to safeguard SBC/Ameritech’s competitors. (220 ILCS 5/7-204(f)). In the
NEXTLINK Brief on Re-Opening, NEXTLINK detailed the conditions that should be imposed
by the Commission based on the “commitments’ offered by SBC/Ameritech in their Amended
Joint Application.

In this Brief on Exceptions on Re-Opening, NEXTLINK again contends (a) that the
Commission should reject the proposed acquisition because of its significant adverse effect on
competition and its likelihood of adverse rate impacts on retail customers; and (b) that the
Commission must impose conditions to protect competitors in the event the acquisition is
approved. Therefore, NEXTLINK incorporates the NEXTLINK Initial Brief, the NEXTLINK

Reply Brief and the NEXTLINK Brief on Re-Opening herein.



Consistent with the arguments from its prior briefs and the record in this proceeding,
NEXTLINK respectfully contends that the HEPO should be regjected by the Commission and that
the Commission should instead adopt a Final Order which rejects the Amended Joint Application
on the grounds it does not comply with either Section 7-204(b)(6) or Section 7-204(b)(7) of the
Act. (220 ILCS 5/7-204(b)(6),(7)). In the aternative, if the Commission instead approves the
acquisition NEXTLINK asks that the HEPO be revised to address the following issues. (1) the
insufficient interconnection commitments required of SBC/Ameritech and the need for penalties
for SBC/Ameritech’s failure to meet interconnection commitments, (2) the inadequate
Operations Support Systems (“OSS’) performance measurements, standards/benchmarks and
remedies;, and (3) the need for a Commission compliance proceeding to ensure that
SBC/Ameritech complies with the requirements of the Commission’s Fina Order in this

proceeding.

. THE JOINT APPLICANTS INTERCONNECTION COMMITMENTS
ADOPTED BY THE HEPO ARE INSUFFICIENT TO PROTECT CONSUMERS

A. Joint Applicants Interconnection Commitments ar e | nsufficient

NEXTLINK respectfully submits that the interconnection commitments set forth in the
HEPO should be strengthened and expanded, and that associated penalties should apply for
SBC's failure to comply with these commitments. For purposes of promoting a competitive
market, SBC/Ameritech must be required to import both voluntary and arbitrated interconnection
arrangements to Illinois and should not be the party which decides whether such arrangements
are offered to an Illinois CLEC. This is necessary to protect Ameritech Illinois customers
because SBC' s proposed acquisition of Ameritech would otherwise lessen competition for local

telecommunications services. Therefore, the Commission must condition the acquisition in this



manner pursuant to its Section 7-204(f) authority. (220 ILCS 5/7-204(f)). Moreover, it must be
clear that this condition applies not only to interconnection arrangements obtained by CLECs in
SBC'’s current incumbent service territory, but also to arrangements obtained by CLECs in
Ameritech’s incumbent service territory other than Illinois and arrangements obtained by a
CLEC affiliate of SBC/Ameritech from any incumbent LEC. Whether the term or condition isin
Texas, Michigan or Florida, competitorsin Illinois should be able to take advantage of it.

SBC/Ameritech’s position, which has been adopted by the HEPO, is that it should not be
required to provide to CLECs unbundled network elements (*UNES’), services, facilities or
interconnection agreements/arrangements if they are not technically feasible. (SBC/Ameritech
Exhibit 1.3 at 7). While NEXTLINK acknowledges the technical infeasibility issue, it is critical
that the Commission adopt a procedure under which the Commission Staff reviews each
interconnection arrangement to determine technical feasibility as well as consistency with state
law and policy, and recommends rejection of the arrangements if there are state-specific reasons
for such rgjection.

Moreover, if a particular interconnection arrangement is found to be technically
infeasible at a particular time, SBC/Ameritech must be required to either provide an acceptable
dternative or take the necessary steps to make such arrangement technically feasible under
Commission supervision within a reasonable period of time. Even if SBC/Ameritech is required
to offer all technically feasible interconnection arrangements in Illinois and make those which
are not technically feasible within a reasonable period, this requirement will not truly be
meaningful unless substantial penalties are assessed against SBC/Ameritech if it does not
comply. Otherwise, competitors would be forced to arbitration to achieve SBC/Ameritech

compliance with this requirement which is hardly an improvement on what already exists today.



To force competitors to arbitration for enforcement of requirements that should be
complied with in the first place places competitors at a tremendous disadvantage and puts
unreasonable burdens on them. Therefore, in addition to the requirement of importing
interconnection arrangements discussed here, the Commission also should initiate the post-
acquisition Commission compliance proceeding further discussed infra for the purpose of,
among other things, determining the appropriate penalties for the failure of SBC/Ameritech to
offer any of the interconnection arrangements required by the Commission’s Final Order in this

proceeding.

1. Exceptions to the HEPO Regarding the Insufficiency of Joint Applicants
I nter connection Commitments

In accordance with the foregoing, NEXTLINK respectfully disagrees with the
Commission Analysis and Conclusion on pages 50 and 51 of the HEPO and submits that the

HEPO should be modified as follows:

Commission Analysis and Conclusion

We conclude that Joint Applicants' proposed commitment is responsive to
our questions, but is not sufficiently detailed to satisfy any concerns about its
implementation, and will therefore beis subject to effective enforcement
measures. We further conclude that the proposed interconnection commitment, as
modified by the Order, will have procompetitive benefits accruing to both CLECs
and end-usersin lllinois that would not exist absent the merger.

As a starting point, we-agree-with-Joit-Appheants-that-while TA96 does

not require an incumbent LEC to offer “most favored nation” treatment to CLECs
based on interconnection agreements that the incumbent LEC or its affiliate may
have in other states, it is an appropriate condition for Commission approval of this
merger. Thus, Joint Applicants' agreement to give CLECs such “most favored
natlon” treatment W|th respect to arrangements that SBC has negotiated in other

\ is consistent with the
Commission’s authorltv under Sectlon 7- 204(f) of the IPUA. It therefore




represents a procompetitive benefit to Illinois that would not exist without the
merger, because it alows CLECs to opt into a potentially much broader range of
arrangements than previously was available. In addition, Joint Applicants have
committed to make available in Illinois certain arrangements that they are able to
obtain in their role as a CLEC. This, too, gees-well-beyond-any—currenttegal
reguirement-and-represents a procompetitive benefit for Illinois that would not
otherwise exist.

Certain parties have criticized Joint Applicants commitment as being
vague or illusory. One purpose of the follow-up questions in the June 15 letter
was to cIarlfy the commltment and obtaln more detall about its |mplementat|0n

I|m|tedmany cases the I|m|tat|ons on the commltments— such as that price terms

from other states not be automatically imported to Illinois — are supported by Staff
and are necessary to preserve this Commission’s role in shaping competitive
policy in lllinois. We believe one of AT&T’s proposals best meets the problems
outlined above by SBC and the CLECs. Joint Applicants should provide CLECs
in [llinois the same  services, facilities  or interconnection
agreements/arrangements, except as to price, that any SBC ILEC affiliate has
voluntarily negotiated, or has been ordered to provide under an arbitration in
another state. If SBC believes that a particular provision or agreement is
technically unfeasible in Illinois, or contrary to Illinois law or policy, SBC would
bear the burden of proof of same. SBC could adso request a waiver of any
provision or agreement/arrangement or arbitration.

Likewise, while there may be future disputes about what arrangements
from other SBC states are “technically feasible’ in Illinois or whether a CLEC in
[llinois is “similarly situated” to the SBC CLEC, that is not a reason to reject or
modify the commitment. Technical feasibility is already a limitation on “most
favored nation” rights (see 47 C.F.R. § 51.809); the only difference now is that
[llinois CLECs will have a potentially much broader group of arrangements to
choose from in seeking to adopt provisions from other contracts, which benefits
the CLECs. That represents a benefit that would not exist without the merger.
This Commission, however, does not want the standard of technical feasibility to
serve as a roadblock to competition in Illinois. Therefore, if as a result of the
compliance proceeding provided for further in this Order, Joint Applicants
demonstrate that a term or condition is not technicaly feasible, then Joint
Applicants will be required to take whatever steps are necessary to make such
term or condition technicaly feasible within timeframes proscribed by the
Commission unless the Commission approves a reasonable alternative. Anything
less would permit Joint Applicants to refrain from offering a term or condition in
[llinois that is offered in another state, thereby disadvantaging competition in
[llinois and defeating this Commission goal of making lllinois a haven of best
practices.  Furthermore, this Commission does not want to provide Joint




Applicants an easy excuse for not offering a term or condition in Illinois that is
offered in another state or states.

Regarding the concern of some parties that Interconnection Commitment
D does not include terms and conditions obtained by the SBC CLEC through
most-favored nation rights, we agree with Joint Applicants that importation of
such terms is net-necessary. Therefore, if an SBC CLEC obtains a term or

condition, it shall offer it in lllinois in a manner consistent with this Order.—Fhe

We believe that a compllance proceedlnq initiated by this Commission
that includesthe ; ss—ameng Joint Applicants, Staff,
and other parties will help smpllfy the adoptl on of terms from out-of-state
interconnection agreements and significantly aid us in resolving any disputes that
may arise in specific cases. We strongly encourage the parties to work together in
this process to resolve disputes short of litigation and recognize that Staff review
of the terms and conditions will be critical. We aso will seriously consider the
proposals that one or more Commissioners participate directly in the compliance

proceedingeeHaberathvepreeess, though we need not resolve that issue here.

As a part of the compliance proceeding, Joint Applicants will be subject to
penalties as determined by this Commission in such proceeding for the failure to
fulfill these requirements. To force competitors to arbitration to enforce
requirements ordered by this Commission is burdensome and unfair to
competitors. This Commission will use the compliance proceeding to develop a
record that will determine the extent and amount of penalties to which Joint
Applicants will be subject.

Finally, it should be remembered that these commitments do not affect this
Commission’s authority over Ameritech Illinois. This Commission will retain its
full authority to ensure compliance with each of these commitments and any other
provisions of the order approving this merger.




B. The OSS Perfor mance M easur ements, Benchmarks and Liquidated Damages
Adopted by the HEPO for SBC/Ameritech are Insufficient

NEXTLINK respectfully disagrees with the HEPO regarding OSS performance
measurements/standards and liquidated damages and submits that the HEPO must be
strengthened substantially with respect to these issues. NEXTLINK urges the Commission to
rgect the HEPO's conclusion on OSS and require SBC/Ameritech to implement all 122 OSS
performance measurements/standards and associated liquidated damages that have been adopted
as a result of the Texas collaborative process, or a reasonable alternative if not technically
feasible, within 345 days of the Commission’s Final Order in this proceeding. This condition
clearly is necessary to protect Ameritech Illinois customers and therefore should be imposed
pursuant to the Commission’s 7-204(f) authority. (220 ILCS 5/7-204(f)).

NEXTLINK also urges the Commission to reject the SBC/Ameritech Task Force/
collaborative process recommended by SBC/Ameritech, and accepted by the HEPO, for adoption
of OSS performance measurements and standards. This process is serioudly flawed because it
should not be solely up to SBC/Ameritech to determine the feasibility of the performance
measures/standards that should be implemented.

Although SBC/Ameritech has suggested that the collaborative process with Commission
Staff and CLECs will be used to determine the initia performance measurements,
standards/benchmarks, and remedies to be implemented in Illinois within 210 days of the closing
of the acquisition (SBC/Ameritech Exhibit 10.0 at 4 — 5), what is the likelihood that
SBC/Ameritech will agree to implement a measure during the collaborative process that
SBC/Ameritech’s own Task Force previously determined was infeasible? It is obvious that any

so-called collaborative process will be of limited value if SBC/Ameritech takes it upon itself to



determine what OSS performance measurements and standards/benchmarks will be part of the
collaboration. This approach permits SBC/Ameritech to embark on a systematic carve-out of
OSS commitments made in Texas and renders the 210 day time period meaningless.

Moreover, the HEPO further facilitates this carving out process by accepting
SBC/Ameritech’s proposal that it be alowed to eliminate not only OSS performance
measurements and standards/benchmarks that are technically infeasible, but aso those that are
economically infeasible. While technical feasibility is a commonly used term in the industry
which is used in the Telecommunications Act and defined in the FCC Rules, SBC/Ameritech has
invented the concept of economic feasibility out of whole cloth. Indeed, SBC witness Dysart
testified that “1 really can’'t tell you if it's commonly used in telecommunications.” (Transcript at
2328). Economic feasibility should therefore be rgjected out of hand by the Commission.

Instead of a “collaborative process’ in Illinois which includes consideration of economic
feasibility, SBC/Ameritech should be required to implement the 122 Texas performance
measurements and standards/benchmarks, or a reasonable alternative if not technically feasible,
within 345 days of the Commission’s Final Order in this proceeding. This implementation should
be reviewed as part of the compliance proceeding further discussed infra in which the
Commission can develop afull record regarding technical feasibility if necessary and enforce the
liquidated damages remedies to which SBC/Ameritech has committed in Texas when a
performance measure/standard is adopted (Transcript at 2337), as well as additional remedies if
necessary. In the event the Commission agrees with SBC/Ameritech in this compliance
proceeding that a particular performance measure or standard is not technically feasible,

SBC/Ameritech should be required to make such measure or standard technically feasible within



a prescribed period of time or pay pendties as determined by the Commission unless
SBC/Ameritech has implemented a reasonable alternative which is approved by the Commission.

Finaly, the Commission should require independent, third-party testing of
SBC/Ameritech’s OSS systems modeled after the procedures developed by the New Y ork Public
Service Commission (“NY PSC”) in Case No 97-C-0271. Such procedures can serve as a
vehicle for the Commission’s own evaluation of SBC/Ameritech’s OSS. The process in New
Y ork, athough not perfect, has been an extremely productive mechanism to identify flaws and
problems with Bell Atlantic's OSS systems and provide incentives to Bell Atlantic to improve

these systems.

1. Exceptions to the HEPO Regarding SBC/Ameritech’s Insufficient OSS
Perfor mance M easur ements, Benchmarks and Liquidated Damages

In accordance with the foregoing, NEXTLINK details its exceptions to the HEPO in
Section IV.A.1 infra regarding OSS performance measurements, standards/benchmarks and
liquidated damages. Additionally, NEXTLINK respectfully disagrees with the Commission
Analysis and Conclusion on pages 71 and 72 of the HEPO and submits that the HEPO should be
modified as follows:

Commission Analysis and Conclusion

We alsa-find that Joint Applicants proposed OSS commitment does not satisfyies
our concerns and is not acceptable in its present form. Howeverkapartiedtar, we
eonctude—that—the OSS commitments contained in this Order will bring a

A..-.'- Nal all A nnli a

procompetitive benefit to CLECs and end-users in lllinois that would not exist
absent the merger.

10



With regard to third-party testing, and in order to identify flaws in the OSS
system and assist in remedying such flaws, we order that the Joint Applicants
OSS system shall be subject to independent, third party testing conducted under
the compliance proceeding to be ordered by this Commission. OSS systems are
critical to competitors and are too important to be left entirely to Joint Applicants
W|th respect to issues of technlcal feas b|||tv and comphanceweag#eewrth&aﬁ

Finally, under Illinois law, the Commission is legally restricted from
awarding state contracts for professional services absent a competitive bidding
process. See 30 ILCS 500/35-30 (West's Supp. 1998). As aresult, any third party
testing would be subjected to a competitive bidding process and we hereby order

such process to commence immediately.
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IV. THE JOINT APPLICANTS ENFORCEMENT MECHANISMS ARE
INSUFFICIENT

A. The Commission Should Establish a Compliance Proceeding to Ensure That
SBC/Ameritech Complies with the Requirements of the Final Order in This
Proceeding

NEXTLINK respectfully disagrees with the HEPO's conclusion that the “collaborative
process’ suggested by SBC/Ameritech is an adequate forum to monitor and enforce
SBC/Ameritech’s compliance with the requirements of the Final Order in this proceeding.
Rather, to ensure ongoing compliance with the requirements that result from this proceeding, the
Commission should institute a compliance proceeding for a period of 5 years to monitor and
enforce compliance by SBC/Ameritech with the requirements of the Commission’s Final Order.
The Commission should also use this compliance proceeding to determine issues such as
technical feasibility and to develop a more complete record regarding the requirements placed on
SBC/Ameritech so that implementation timeframes and associated penalties can be determined
with more certainty.

This proceeding will be essentia because in the absence of a compliance proceeding
CLECs would be forced to arbitrate each and every failure of SBC/Ameritech to live up to its
commitments, including those commitments regarding UNES, services, facilities and
interconnection agreements/arrangements. Therefore, a compliance proceeding is critical not
only for the efficient enforcement of the Commission’s Final Order in this proceeding, but also
to help facilitate the development of a competitive local telecommunications exchange market in

this state.
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1. Exceptions to the HEPO Regar ding Enfor cement M echanisms

In accordance with the foregoing, NEXTLINK respectfully disagrees with the
Commission Analysis and Conclusion on page 117 of the HEPO and submits that the HEPO
should be modified as follows:

Commission Analysis and Conclusion

net-exist-absent-the-merger-_Upon issuance of this Order, the Commission shall
initiate a proceeding for the purpose of ensuring Joint Applicants compliance
with the requirements of this Order and to develop a record upon which to base
and levy pendties upon the Joint Applicants for non-compliance with the
interconnection  requirements and OSS  performance  measurements,
standards/benchmarks and remedies set forth in this Order. Such proceeding shall
have aduration of 5 years, subject to the annual determination of this Commission
as to whether to continue such proceeding. If this Commission so determines, it
may extend the compliance proceeding beyond this 5 year period.

NEXTLINK aso respectfully disagrees with the Commission Anaysis and Conclusion
on page 121 of the HEPO and submits that the HEPO should be modified as follows:

Commission Analysis and Conclusion

13




We conclude that Joint Applicants commitment to implement at least 79
of the 122 Texas performance measures within 300 days of the merger clos ng

e, The procedures to |mplement this commltment are reasonably quick,
given the complexity of the task, and Joint Applicants have agreed that the 79
measures is a floor and that they mtend to adopt most or al of the remaining
Texasmeasuraeaswell L ! R-alway

bemg—a—bwelen—fer—the—meumbent—lrE%As a reeult We believe that the

implementation of 79 benchmarks is a good starting point, but that each and every

Texas performance measure must be implemented in Illinois. In the event a
Texas performance measure is not technically feasible, a comparable alternative
approved by this Commission must be offered. In the event no comparable
dternative is available, Joint Applicants shall then take the required actions to
make such Texas performance measure technically feasible and provide it in

III|n0|s Such act| ons shall be reviewed in the annual compllance proc&dl nq and

NEXTLINK aso respectfully disagrees with the Commission Anaysis and Conclusion
on pages 137 through 142 of the HEPO and submits that the HEPO should be modified as

follows:

14




(278) Recordation of All Savings and Costs - The Joint Applicants will be held |
responsible for recording all savings and all costs relating to the merger in the manner
described herein with the ultimate result that 50% of the net merger savings be allocated
to consumers as previoudly set forth in this Order. We note that his measure puts the
burden on the Joint Applicants to affirmatively evidence compliance in al particulars
thus conserving Staff’ s time and resources.

(289) Interconnection - Ameritech Illinois will provide interconnection in |
accordance with the following interconnection commitments:

Inter connection Condition A

15



A. Ameritech Illinois shall provide to CLECs in lllinois those services,
facilities or interconnection agreements/arrangements offered by SBC and
Ameritech in theiris in-region states subject to the following exceptions and
conditions:

Ameritech Illinois shall be required to offer to CLECs in Illinois UNEs,
services, facilities or interconnection agreements/arrangements which have been
voluntarily agreed to by SBC or Ameritech in another state or imposed upon SBC
or Ameritech by another state as a result of an arbitration (as opposed to a
voluntary agreement);

Ameritech Illinois shall be required to offer to CLECs in Illinois UNEs,
services, facilities or interconnection agreementsarrangements, unless it
demonstrates by a preponderance of the evidence that they are technically
infeasible or unlawful or contrary to state policy;

Ameritech Illinois may request a waver of any provison of an
agreement/arrangement or arbitration;

Ameritech Illinois shal not be required to offer to CLECs in Illinois UNEs,
services, facilities or interconnection agreementsarrangements at the same rates
or prices as SBC makes such offerings in SBC in-region territories since costs
may and do vary by state, and pricing in each state reflects state pricing policies
and costs;

This condition does not waive or affect Joint Applicants right to seek
modifications to interconnection agreements which incorporate services, facilities,
or interconnection arrangements if changes in applicable law or state or federd
requirements alter the requirements for such UNES, services, facilities, or
interconnection agreements/arrangements.

Further, Joint Applicants will be subject to penalties as determined by this

Commission in its compliance proceeding for compliance with this Order for any
failure to fulfill these requirements. To force competitors to arbitration to enforce
requirements ordered by this Commission is burdensome and unfair to

16




competitors. This Commission will use the compliance proceeding to develop a
record that will determine the extent and amount of penaties to which Joint
Applicants will be subject.

In relation to these interconnection commitments, Joint Applicants shall make
available the following optional payment plan for non-recurring charges:

As an incentive for local residential telephone competition, Ameritech lIllinois
will offer a promotional 18-month installment payment option to CLECs for the
payment of non-recurring charges associated with the purchase of unbundled
network elements used in the provision of residential services and the resale of
services used in the provision of residentia services. This promotional 18-month
installment option will begin on the date 30 days following the Commission’s
entry of afinal appealable order approving the Merger and will terminate 3 years
following the Merger Closing Date. No interest will be assessed on the remaining
balance during the 18-month period as long as the CLEC continues to purchase
the residential unbundled network element or residential resold service. In the
event the CLEC does not purchase the residential unbundled network element or
residential resold service for the entire 18 month payment period, any remaining
non-recurring charge balance shall immediately be due and payable when the
service is terminated. Unless an interconnection agreement by its terms specifies
otherwise, interest at a rate of 8% per annum will be assessed on any amounts that
become immediately due and payable and are not paid within 30 days of same. If
a CLEC disputes its obligation to make payment when due, it will place the
amount due in an escrow account earning a rate of at least 8% interest, pending a
final resolution of the dispute.

As an additional incentive for local residential telephone competition, Ameritech
[llinois agrees to waive the Bona Fide Request (“BFR”) initial processing fee
associated with a BFR submitted by a CLEC for service to residential customers
under the following condition: the CLEC submitting the BFR must have, for the
majority of the BFR requests it has submitted to Ameritech lllinois during the
preceding 12 months, completed the BFR process, including the payment of any
amounts due. The BFR initial processing fee will be waived for a CLEC's first
BFR following the Merger Closing Date and for a CLEC that has not submitted a
BFR during the preceding 12 months. This BFR fee waiver will be offered for a
period of 3 years following the Merger Closing Date.

While the process for negotiating and incorporating proposed changes to
interconnection agreements resulting from Condition A will be dictated by the
normal Section 252 negotiation / arbitration process, Ameritech Illinois shall
begin reviewing such proposed changes within 30 days of the Merger Closing
Date.

I nter connection ConditionsB and C
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B. No later than 90 days after the Merger Closing Date, Joint Applicants shall
participate in a compliance proceedingwerkshop—or—collaberativeproeess with
Staff and CLECs to compare UNES, services, facilities or interconnection
agreements which SBC has made available to CLECs in SBC's in-region states
and which Ameritech has made available to CLECs in Ameritech’'s in-region
states, and which are not currently available and desired by CLECs in Illinois.
This proceedingweorkshep shall conclude its work within 60 days. The
Commission Staff shall take a primary role as a facilitator. Within 90 days of the
initiation of this proceedingwerkshep, Staff shall produce a report summarizing
the interconnection terms and conditions that will be made available and the
interconnection arrangements that CLECs desired. Of the arrangements desired
by CLECs, Staff will summarize those that Ameritech Illinois agreed to and that
Ameritech Illinois objected to. Where Ameritech Illinois raised objections, Staff
shall state its position on the merits of Ameritech Illinois objections.

Condition B and this proceedingwoerksnep—proeess are ancillary to
Condition A. Should any disagreement arise as to whether an interconnection

arrangement requested of Ameritech lIllinois is subject to Condition A, the
Commission expects that any parties negotiating for interconnection terms under
Condition A shall make use of the Staff's report in those negotiations. |n the event
of any dispute regarding the availability of any term or condition offered in
another state and supported by Staff’s report, a CLEC may raise such dispute in
the compliance proceeding for faster resolution than through the Section 252
arbitration process. While a CLEC may avail itself of the Section 252 arbitration
process, the purpose of the compliance proceeding is to ensure that Joint
Applicants comply with the requirements of this Order. To force CLECs to
endure the arbitration process to remedy Joint Applicants non-compliance with
this Order is burdensome, lengthens the time in which a CLEC achieves aterm or
condition to which it is aready entitled under this Order and provides CLECs

W|th noth| nq more than thev have todav—‘Fhereﬁere—th&Gemm&eneFSAAﬂH—net

C. Joint Applicants shall provide copies of interconnection agreements from
other states to the Commission upon request.

This condition will make information available that may be useful to the
Commission and its Staff during the collaborative process and/or thereafter to
monitor Joint Applicants continued compliance with the condition of offering
agreements from other statesin lllinois.

18




This condition will also make information conveniently available to interested
parties, since the Commission intends to use it to establish a repository -- similar
to the existing repository of in-state interconnection agreements -- in this State for
al of Joint Applicants interconnection agreements requested so that those
agreements are available for review to all CLECs operating in this State, as well
asto the public at large.

Again, however, this condition is ancillary to Conditions A and D, where Joint
Applicants commit to make certain terms in these agreements available. The
ultimate enforcement of this condition C would come through the negotiation
process and, where necessary, the compliance proceeding or the Section 252
arbitration process.

| nter connection Condition D

D. If a CLEC affiliate of SBC/Ameritech obtains a UNE or interconnection
arrangement from an incumbent LEC through negotiation of that arrangement or
through arbitration initiated by the SBC/Ameritech CLEC under 47 U.S.C. § 252,
then Ameritech lIllinois shall make available to requesting, smilarly situated
CLECs in lllinois, though good-faith negotiation, the same UNE or
interconnection arrangement on the same terms (exclusive of price). Ameritech
Illinois shall be obligated to provide such UNE or interconnection arrangement(s)
where it is technically feasible to do so on or in the network of Ameritech Illinois
and subject to the unbundling limitations of 47 U.S.C. § 251(d)(2).

The determination of whether a UNE or interconnection arrangement is
technically feasible shal follow 47 CFR §51.5. The determination of whether
the requesting CLEC is similarly situated shall include whether the requesting
CLEC is seeking to obtain interconnection agreements containing the same
volume, term and area of service commitments and the same terms and conditions
concerning any relevant issues such as signaling requirements and interconnection
arrangements as Joint Applicants CLEC affiliate's interconnection agreement.  |If
there is a dispute in this regard it will come to the Commission in the form of an
arbitration or complaint.

The price(s) for such UNEs or interconnection arrangements shall be negotiated

on a state-specific basis and, if such negotiations do not result in agreement,

Ameritech Illinois shall submit the pricing dispute(s), exclusive of the related

terms and conditions required to be provided under this Section, to this

Commission for resolution under 47 U.S.C. § 252.

NEXTLINK aso respectfully disagrees with the Commission Analysis and Conclusion
on pages 147 through 151 of the HEPO and submits that the HEPO should be modified as

follows:
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B. Additional OSS Commitments

To the extent that OSS issues in addition to those identified above are raised in
any collaborative process, Joint Applicants shall make such issues part of the
compliance proceedingapprepriate-collaberative processes.

(32) Performance Measuring, Benchmarks and Liquidated Damages - Joint
Applicants will establish performance measurements, benchmarks and provide for
liquidated damages in accordance with the performance measurements,
benchmarks and liquidated damages commitment set forth below:

Performance Measures, Benchmarks and Liquidated Damages
Commitments
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This Commission believes that the adoption of OSS performance

measurements, benchmarks and liguidated damages are essential to its approval of
this merger and are critical to the development of an open local exchange market
in lllinois that this Commission intends to foster.

Joint Applicants, however, have presented us with a series of vague
commitments that have been proposed in an uncertain manner. Therefore, this
Commission is committed to bringing clarity to these issues.

Joint Applicants have offered to implement a total of 122 OSS
performance measurements and standards/benchmarks in Illinois unless they are
technically or economically infeasible. To ensure that these measurements and
standards/benchmarks are implemented in lllinois, we hereby order that the 122
OSS performance measurements, standards/benchmarks and remedies resulting
from the Texas collaborative process, or a reasonable alternative if technically
infeasible, shall be implemented in Illinois within 345 days from the closing date

of the merger.

In their proposals, Joint Applicants have recognized the need for penalties
for Joint Applicants failure to provide the OSS performance measurements,
standards/benchmarks and remedies within certain periods of time. Therefore, we
determine that consistent with their proposal, in the event Joint Applicants fail to
implement the 122 OSS performance measurements, standards/benchmarks and
remedies or if not technically feasible a reasonable alternative within 345 days,
Joint Applicants shall pay to CLECs and to a newly established Community
Technology fund fines in an _amount to be determined by this Commission, but in
no event shall such fines be less than $30 million.

While Joint Applicants seek to make the implementation of OSS
performance measurements and standards’benchmarks a product of a
collaborative process, the Commission is concerned regarding the inherent
informal nature of that proceeding. Therefore, and consistent with the foregoing,
we hereby order that the review of the implementation of these OSS performance
measurements, standards/benchmarks and remedies be part of the compliance
proceeding to be conducted by this Commission and under which the Commission
shall levy appropriate penalties for Joint Applicants failure to implement a
performance measurement or standard/benchmark unless the Commission found
that the measure is technically infeasible and SBC/Ameritech has implemented a
reasonable alternative which is approved by the Commission. The penalties shall
include but not be limited to the liguidated damages to which Joint Applicants
have committed when Texas performance measurements  and
benchmarks/standards are adopted. ~ This Commission shall initiate such
compliance proceeding on its own authority immediately following the merger
closing date. In addition, and in order to identify flaws in the OSS system and
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assist in remedying such flaws, we also order that the SBC/Ameritech OSS
system shall be subject to independent, third party testing, conducted as part of
the compliance proceeding to be ordered by this Commission.

C. Exceptionsto the Ordering Paragraphsto Provide Sufficient
I nter connection, OSS and Performance Requirements.

In accordance with the foregoing exceptions to the HEPO, finding (9) and the ordering

paragraph set forth on pages 152 and 153 of the HEPO should be revised as follows:

(9) Joint Applicants shall offer in lllinois each and every UNE, service,
facility and interconnection agreement/arrangement that Joint Applicants offer
either voluntarily or as aresult of arbitration in every state that isin either SBC's
or Ameritech’s incumbent service territory;

(10) Joint Applicants offering of such each and every UNE, service, facility
and interconnection agreement/arrangement shall be subject to the resulting
compliance proceeding and in the event Joint Applicants fail to offer every UNE,
service, facility and interconnection/arrangement which it is required to offer by
this Order, Joint Applicants shall be subject to fines as determined by this
Commission;

(11) Joint Applicants shall implement the 122 Texas OSS performance
measurements, standards/benchmarks and remedies within 345 days of the Find
Order in this proceeding, unless a measurement or standard/benchmark is not
technicaly feasible in which case Joint Applicants will implement a reasonable
dternative;

(12) in the event Joint Applicants fail to implement the 122 OSS performance
measurements and standards/benchmarks from the Texas collaborative process, or
if not technically feasible a reasonable alternative within 345 days of the Find
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Order in this proceeding, Joint Applicants shall pay fines to CLECs and to the
newly established Community Technology Fund in an amount to be determined
by this Commission, but in no event shall such fines be less than $30 million;

(13)  Joint Applicants OSS system shall be subject to independent, third party
testing;

(14) this Commission shall initiate a proceeding for a duration of at least 5
years that shall govern Joint Applicants compliance with the requirements of this
Order in which the Commission may levy appropriate pendties for the Joint
Applicants failure to comply with this Order’s requirements and under which
independent, third party testing of Joint Applicants OSS system shall be
reviewed

IT IS THEREFORE ORDERED, that the proposed reorganization of
Ameritech lllinois, as set forth in the verified Joint Petition filed in this
proceeding, should be, and hereby is, approved, subject to the conditions set forth

CONCLUSION

WHEREFORE, NEXTLINK respectfully requests that the Commission modify the
HEPO to regect the proposed acquisition, or in the aternative, in the event the Commission
nonethel ess approves the acquisition, impose the conditions set forth in this Brief on Exceptions
on Re-Opening.

Respectfully submitted,
NEXTLINK Illinais, Inc.

By:

Brian A. Rankin
NEXTLINK Illinois, Inc.
810 Jorie Boulevard

Oak Brook, Illinois 60523
(630) 613-2102

Patrick N. Giordano

Thomas A. Andreoli

GIORDANO & ASSOCIATES, LTD.
55 East Monroe Street

Suite 3040
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Chicago, Illinois 60603

Its Attorneys

Dated: August 17, 1999
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STATE OF ILLINOIS
ILLINOISCOMMERCE COMMISSION

SBC Communications Inc.,

SBC Delaware Inc.

Ameritech Corporation,

Illinois Bell Telephone Company
d/b/a Ameritech Illinois, and
Ameritech lllinois Metro, Inc.
98-0555
Joint Application for approval of the
reorganization of lllinois Bell Telephone
Company d/b/a, Ameritech Illinois, and the
reorganization of Ameritech Illinois Metro, Inc.
in accordance with Section 7-204 of the Public
Utilities Act and for all other appropriate relief.
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NOTICE OF FILING

Please take notice that on August 17, 1999, NEXTLINK Illinois, Inc. sent by overnight mail,
postage prepaid, an original and twelve copies of its Brief on Exceptions on Re-Opening to the
Chief Clerk of the Illinois Commerce Commission, Donna Caton, 527 E. Capitol, P.O. Box
19280, Springfield, Illinois 62794-9280.

Michelle Cass

CERTIFICATE OF SERVICE

I, Michelle Cass, certify that on August 17, 1999, | served a copy of the foregoing document,
together with a Notice of Filing, upon the Hearing Examiners by messenger hand-delivery and
upon all parties of record by United States mail, postage prepaid, Oak Brook, Illinois.

Michelle Cass

Michelle Cass

NEXTLINK Illinois, Inc.

810 Jorie Boulevard, Suite 200
Oak Brook, Illinois 60523
(630) 371-3144
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